PROJECT AGREEMENT
THIS PROJECT AGREEMENT (the “Project Agreement”), made as of June 1, 2021, by
and between the ONONDAGA COUNTY INDUSTRIAL DEVELOPMENT AGENCY, a public
benefit corporation of the State of New York, with offices at 333 West Washington Street,
Syracuse, New York 13202 (the “Agency”) and SOUTHWORTH-MILTON, INC. D/B/A
MILTON CAT, a corporation organized and existing under the laws of the State of New
Hampshire and authorized to do business in the State of New York, having an office for the
transaction of business located at 100 Quarry Drive, Milford, Massachusetts 01757 (the
“Company”).
W I T N E S S E T H:
WHEREAS, Title 1 of Article 18-A of the General Municipal Law of the State of New
York (the “Enabling Act”) was duly enacted into law as Chapter 1030 of the Laws of 1969 of the
State of New York; and
WHEREAS, the Enabling Act authorizes and provides for the creation of industrial
development agencies for the benefit of the several counties, cities, villages and towns in the
State of New York (the “State”) and empowers such agencies, among other things, to acquire,
construct, reconstruct, lease, improve, maintain, equip and dispose of land and any building or
other improvement, and all real and personal properties, including, but not limited to machinery
and equipment deemed necessary in connection therewith, whether or not now in existence or
under construction, which shall be suitable for manufacturing, warehousing, research,
commercial, or industrial purposes, in order to advance the job opportunities, health, general
prosperity and economic welfare of the people of the State and to improve their standard of
living; and
WHEREAS, the Enabling Act further authorizes each such agency, for the purpose of
carrying out any of its corporate purposes, to lease or sell any or all of its facilities, whether then
owned or thereafter acquired; and
WHEREAS, the Agency was created, pursuant to and in accordance with the provisions
of the Enabling Act, by Chapter 435 of the Laws of 1970 of the State and Chapter 676 of the
Laws of 1975 of the State, as amended (collectively, with the Enabling Act, the “Act”) and is
empowered under the Act to undertake the Project (as hereinafter defined) in order to advance
the job opportunities, health, general prosperity and economic welfare of the people of the State
and improve their standard of living; and
WHEREAS, the Company submitted an application (the “Application”) to the Agency
requesting the Agency’s assistance with respect to a certain project (the “Project”) consisting of:
(A)(1) the acquisition of a leasehold interest in approximately 19.74 acres of land located at 7285
and 7309 Eastman Road (tax map nos. 055.-03-01 and 055.-03-02) in the Town of Cicero,
Onondaga County, New York (collectively, the “Land”); (2) the construction of an
approximately 75,000-85,000 square foot building (the “Facility”); and (3) the acquisition and
installation therein and thereon of related fixtures, machinery, equipment and other tangible
personal property (collectively, the “Equipment”) (the Land, the Facility and the Equipment

22265207.2

being collectively referred to as the “Project Facility”), all of the foregoing Project Facility to
constitute a facility providing heavy equipment and power systems for the construction and
business communities and a corporate headquarters; (B) the granting of certain “financial
assistance” (within the meaning of Section 854(14) of the Act) with respect to the foregoing,
including potential exemptions from certain sales and use taxes, real estate transfer taxes and
mortgage recording taxes (subject to certain statutory limitations) (the “Financial Assistance”);
and (C) the lease (with an obligation to purchase) or sale of the Project Facility to the Company
or such other person as may be designated by the Company and agreed upon by the Agency; and
WHEREAS, the Company will sublease a portion of the Project Facility to SITECH
Northeast, a Company related to the Company, which will use the space in connection with its
business of selling and supporting the technology and automation of the Company’s earthmoving
business; and
WHEREAS, by resolutions duly adopted by the members of the Agency on January 12,
2021 and February 9, 2021 (collectively, the “Approving Resolution”), the Agency has conferred
on the Company in connection with the Project certain financial assistance consisting of: (a) an
exemption from State and local sales and use taxes for purchases and rentals related to the
Project with respect to the qualifying personal property included in or incorporated into the
Project Facility or used in the acquisition, construction or equipping of the Project Facility; and
(B) an exemption from mortgage recording taxes (subject to certain statutory limitations); and
WHEREAS, it has been estimated and confirmed by the Company that the Company has
included within its Application for Financial Assistance that: (i) the purchase of goods and
services relating to the Project and subject to State and local sales and use taxes are estimated in
an amount up to $13,000,000, and, therefore, the value of the sales and use tax exemption
benefits authorized and approved by the Agency cannot exceed $1,040,000; and (ii) the
mortgage to be obtained for completion of the Project shall be for an amount not to exceed
$25,000,000, and therefore, the value of the mortgage recording tax exemption benefits
authorized and approved by the Agency cannot exceed $187,500; and
WHEREAS, the Company proposes to lease the Land and Facility to the Agency, and the
Agency desires to lease the Land and Facility from the Company pursuant to the terms of a
certain underlying lease to agency dated as of June 1, 2021 (the “Underlying Lease”), by and
between the Company and the Agency; and
WHEREAS, the Agency proposes to acquire an interest in the Equipment pursuant to a
bill of sale to Agency (the “Bill of Sale to Agency”) from the Company; and
WHEREAS, the Agency proposes to sublease the Project Facility to the Company, and
the Company desires to lease the Project Facility from the Agency, upon the terms and
conditions set forth in a certain lease agreement dated as of June 1, 2021 (the “Lease
Agreement”); and
WHEREAS, the Agency has given due consideration to the Application, and to
representations by the Company that (A) the granting by the Agency of the Financial Assistance
with respect to the Project will be an inducement to the Company to undertake the Project in
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Onondaga County, New York and (B) although the completion of the Facility will result in the
removal of a plant or facility of the Company from one area of the State to another area of the
State or in the abandonment of a plant or facility of the Company located in the State, the Project
and the related financial assistance is reasonably necessary to discourage the Company from
removing a facility or plant of the Company to a location outside of the State or is reasonably
necessary to preserve the competitive position of the Company in its industry; and
WHEREAS, by its Approving Resolution, the Agency authorized the Company to act as
its agents for the purposes of undertaking the Project and the Agency delegated to the Company
the authority to appoint sub-agents subject to the execution of this Project Agreement and
compliance with the terms set forth herein and in the Approving Resolution; and
WHEREAS, in order to define the obligations of the Company regarding its ability to
utilize the Agency’s Financial Assistance as agent of the Agency to acquire, construct, equip and
complete the Project Facility and to undertake the Project, the Agency and the Company will
enter into this Project Agreement; and
WHEREAS, the Agency requires, as a condition and as an inducement for it to enter into
the transactions contemplated by the Approving Resolution and as more particularly described in
this Project Agreement, that the Company provide assurances with respect to the terms and
conditions herein set forth; and
WHEREAS, this Project Agreement sets forth the terms and conditions under which
Financial Assistance shall be provided to the Company; and
WHEREAS, no Financial Assistance shall be provided to the Company prior to the
effective date of this Project Agreement;
NOW THEREFORE, in consideration of the covenants herein contained and other good
and valuable consideration the receipt and sufficiency of which are hereby acknowledged, it is
mutually agreed as follows:
ARTICLE I
PURPOSE OF PROJECT
Section 1.01 Purpose of Project. It is understood and agreed by the parties hereto that the
purpose of the Agency’s provision of Financial Assistance with respect to the Project is to, and
that the Agency is entering into the Underlying Lease, Lease Agreement and this Project
Agreement in order to, promote, develop, encourage and assist in the acquiring, constructing,
improving, maintaining, equipping and furnishing of the Project Facility to advance job
opportunities, health, general prosperity and economic welfare of the people of the County of
Onondaga and to otherwise accomplish the public purpose of the Act.
ARTICLE II
REAL PROPERTY TAX EXEMPTION
RESERVED
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ARTICLE III
MORTGAGE RECORDING TAX EXEMPTION
Section 3.01. Mortgage Recording Tax Exemption. The Agency hereby grants to the Company
an exemption from mortgage recording taxes (except to the extent limited by Section 874 of the
Act) for one or more Mortgages securing an aggregate principal amount not to exceed
$25,000,000, with the amount of the mortgage recording tax exemption benefit not to exceed
$187,500, or such greater amount as approved by the Agency in its sole and absolute discretion,
in connection with the financing or refinancing of the Project Facility (the “Mortgage Recording
Tax Exemption”).
ARTICLE IV
SALES AND USE TAX EXEMPTION
Section 4.01. Sales and Use Tax Exemption. The Agency hereby grants to the Company
exemption from State and local sales and use taxes on purchase of goods and services relating to
the Project and subject to State and local sales and use taxes in the amount up to $13,000,000,
therefore, the value of the sales and use tax exemption benefits authorized and approved by the
Agency cannot exceed $1,040,000.
Section 4.02 Scope of Agency. The Company hereby agrees to limit its activities as agent for
the Agency under the authority of the Approving Resolution to acquisition, construction and
installation of the Project Facility. The right of the Company to act as agent of the Agency shall
expire on June 30, 2023 unless extended by a resolution adopted by the members of the Agency.
The value of the sales and use tax exemption benefits shall not exceed the amounts described in
the Application and as set forth in Section 4.01 and Section 4.04(b) hereof unless approved by a
resolution adopted by the members of the Agency. All contracts entered into by the Company as
agent for the Agency shall include the following language:
“This contract is being entered into by Southworth-Milton, Inc. (the “Company”
or the “Agent”), as agent for and on behalf of the Onondaga County Industrial
Development Agency (the “Agency”), in connection with a certain project of the
Agency for the benefit of the Agent consisting in part of the acquisition and
installation of certain machinery, equipment and building materials, all for
incorporation and installation in certain premises located at 7285 and 7309
Eastman Road (tax map nos. 055.-03-01 and 055.-03-02) in the Town of Cicero,
Onondaga County, New York (the “Premises”). The machinery, equipment and
building materials to be incorporated and installed in the Premises shall be exempt
from the sales and use taxes levied by the State of New York if the acquisition
thereof is effected in accordance with the terms and conditions set forth in the
Project Agreement dated as of June 1, 2021 by and between the Agency and the
Company (the “Project Agreement”), and the Agent hereby represents that this
contract is in compliance with the terms of the Project Agreement. This contract
is non-recourse to the Agency, and the Agency shall not be directly, indirectly or
contingently liable or obligated hereunder in any manner or to any extent
whatsoever. By execution or acceptance of this contract, the vendor/contractor
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hereby acknowledges and agrees to the terms and conditions set forth is this
paragraph.”
Section 4.03. Appointment of Sub-Agents. Subject to the terms and conditions of this Project
Agreement and pursuant to the Approving Resolution, the Agency hereby delegates to the
Company the authority to appoint sub-agents of the Agency in connection with the Project,
which may be agents, subagents, contractors, subcontractors, contractors and subcontractors of
such agents and subagents and such other parties as the Company chooses (each, a “SubAgent”). The appointment of each such Sub-Agent will be effective only upon: (1) the execution
by the Sub-Agent and the Company of the Sub-Agent Appointment Agreement attached hereto
as Exhibit B, the terms and provisions of which are incorporated herein, and (2) the receipt by
the Agency of a completed Form ST-60 in accordance with Section 4.04(c) below.
Section 4.04. Representations and Covenants of the Company.
(a)
The Company hereby incorporates and restates the representations, covenants and
warranties made in the Lease Agreement.
(b)
The Company further covenants and agrees that the purchase of goods and
services relating to the Project and subject to State and local sales and use taxes are estimated in
the amount up to $13,000,000, and, therefore, the value of the sales and use tax exemption
benefits authorized and approved by the Agency cannot exceed $1,040,000.
(c)
The Company further covenants and agrees to complete “IDA Appointment of
Project Operator or Agent For Sales Tax Purposes” (Form ST-60) for itself and each Sub-Agent
and to provide said form to the Agency within fifteen (15) days of appointment such that the
Agency can execute and deliver said form to the State Department of Taxation and Finance
within thirty (30) days of appointment.
(d)
The Company further covenants and agrees to file an annual statement with the
State Department of Taxation and Finance an “Annual Report of Sales and Use Tax Exemptions”
(Form ST-340) regarding the value of sales and use tax exemptions the Company has claimed
pursuant to the agency conferred on the Company with respect to the Project in accordance with
Section 874(8) of the Act. The Company further covenants and agrees that it will, within thirty
(30) days of each filing, provide a copy of same to the Agency, but in no event later than
February 15 of each year. The Company understands and agrees that the failure to file such
annual statement will result in the removal of (1) the Company’s authority to act as agent for the
Agency, and (2) the authority of any sub-agent of the Agency appointed by the Company
pursuant to Section 4.03 hereof to act as agent for the Agency.
(e)
The Company further acknowledges and agrees that all purchases made in
furtherance of the Project by the Company and any Sub-Agent shall be made using “IDA Agent
or Project Operator Exempt Purchase Certificate” (Form ST-123, a copy of which is attached
hereto as Exhibit C), and that it shall be the responsibility of the Company or the Sub-Agent, as
the case may be, (and not the Agency) to complete Form ST-123. The Company acknowledges
and agrees that it shall identify the Project on each bill and invoice for such purchases and
further indicate on such bills or invoices that the Company is making purchases of tangible
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personal property or services for use in the Project as agent of the Agency. For purposes of
indicating who the purchaser is, the Company acknowledges and agrees that the bill of invoice
should state, “I, [NAME OF AGENT], certify that I am a duly appointed agent of the Onondaga
County Industrial Development Agency and that I am purchasing the tangible personal property
or services for use in the following IDA project and that such purchases qualify as exempt from
sales and use taxes under my Project Agreement with the Onondaga County Industrial
Development Agency.” The Company further acknowledges and agrees that the following
information shall be used by the Company to identify the Project on each bill and invoice:
Southworth-Milton, Inc. Project; 7285 and 7309 Eastman Road (tax map nos. 055.-03-01 and
055.-03-02) in the Town of Cicero, Onondaga County, New York; IDA Project No.: 3101-2022B.
(f)
The Company acknowledges and agrees that the Agency shall not be liable, either
directly or indirectly or contingently, upon any such contract, agreement, invoice, bill or
purchase order in any manner and to any extent whatsoever (including payment or performance
obligations), and the Company shall be the sole party or parties liable thereunder.
ARTICLE V
COMMITMENTS AND REPORTING
Section 5.01. Compliance Commitments. The Company agrees and covenants that it shall meet
and maintain the following commitments beginning in the first year in which Financial
Assistance is so claimed, and continuing through three years after the Completion Date, as
defined in the Lease Agreement:
(a)
The Company employed 109 employees within the County of Onondaga at the
date of the Application for Financial Assistance (the “Baseline FTE”). The Company shall within
two years after the Completion Date, as that term is defined in the Lease Agreement, maintain
the current number of full time equivalent (“FTE”) employment at the Project Facility. The
employment requirements set forth in this paragraph (a) are hereinafter referred to as the
“Employment Commitment”. In no event shall any independent contractor as determined under
the laws of the State be included in calculating the number of FTE employees employed within
the County of Onondaga and/or at the Project Facility.
(b)
For purposes of this Project Agreement and for determining whether the
Company is in compliance with the Employment Commitment, a “Full Time Equivalent
Employee” shall mean (i) a full time, permanent, private sector employee on the Company’s
payroll, who has worked at the Project Facility for a minimum of thirty (30) hours per week for
not less than four (4) consecutive weeks and who is entitled to receive the usual and customary
fringe benefits extended by the Company to other employees with comparable rank, duties and
hours; or (ii) up to three (3) part time, permanent, private-sector employees on Company’s
payroll, who have worked at the Project Facility for a combined minimum of thirty (30) hours
per week for not less than four (4) consecutive weeks and who are entitled to receive the usual
and customary fringe benefits extended by Company to other employees with comparable rank,
duties and hours.
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(c)
The Company shall annually provide or cause to be provided to the Agency
certain information reasonably necessary to confirm that the Project is achieving the investment,
job retention, job creation, and other objectives of the Project (the “Reporting Commitment”).
Section 5.02. Reporting Requirement. (A) The Company agrees, whenever requested by the
Agency, to provide and certify or cause to be certified such information concerning the
Company, its finances and other topics as the Agency from time to time reasonably considers
necessary or appropriate, including but not limited to, such information as to enable the Agency
to make any reports required by law or governmental regulation. The Company also agrees to
provide and certify information concerning its finances and other topics the Agency considers
appropriate.
(B)
As part of the commitments set forth in Section 5.01 and paragraph (A) of this
Section 5.02, the Company shall provide annually, to the Agency, a certified statement and
supporting documentation: (i) enumerating the FTE jobs created as a result of the Financial
Assistance, by category, including FTE independent contractors or employees of independent
contractors that work at the Project location, and (ii) indicating that the salary and fringe benefit
averages or ranges for categories of jobs retained and jobs created that was provided in the
application for Financial Assistance is still accurate and if it is not still accurate, providing a
revised list of salary and fringe benefit averages or ranges for categories of jobs created. Exhibit
D contains a form of annual certification that the Company must complete and submit to the
Agency on an annual basis. The Agency reserves the right to modify such form to require
additional information that the Agency must have in order to comply with its reporting
requirements under the Act.
ARTICLE VI
SUSPENSION, DISCONTINUATION, RECAPTURE
AND/OR TERMINATION OF FINANCIAL ASSISTANCE
Section 6.01. Suspension, Discontinuation, Recapture and/or Termination of Financial
Assistance. It is understood and agreed by the Parties hereto that the Agency is entering into the
Underlying Lease, the Lease Agreement and this Project Agreement in order to provide Financial
Assistance to the Company for the Project Facility and to accomplish the public purposes of the
Act.
(a)
The Company attests that it understands and agrees to the recapture provisions of
the Agency’s Uniform Tax Exemption Policy (the “Policy”).
(b)
In accordance with Section 875(3) of the New York General Municipal Law, the
Policy, and the Approving Resolution, the Company covenants and agrees that it is subject to
recapture of all State sales and use tax exemption benefits if:
(1)
the Company or its Subagents, if any, authorized to make purchases for
the benefit of the Project is not entitled to the State sales and use tax exemption benefits;
or
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(2)
the State sales and use tax exemption benefits are in excess of the amounts
authorized by the Agency to be taken by the Company or its Subagents, if any; or
(3)
the State sales and use tax exemption benefits are for property or services
not authorized by the Agency as part of the Project; or
(4)
the Project has failed to comply with a material term or condition to use
the property or services in the manner required by any project document between or
among the Company and/or the Agency.
Each of the foregoing four events are hereinafter referred to as a “State-Mandated Recapture
Event”. The Agency shall evaluate, annually as of December 31, or at any time information is
brought to the Agency’s attention, whether a State-Mandated Recapture Event has occurred.
(c)
In addition to Section 6.01(b), in accordance with the Policy and the Approving
Resolution, the Company covenants and agrees that the Agency shall have the right to suspend,
discontinue, recapture or terminate all or any portion of any Financial Assistance:
(1)
for projects that utilized local sales and use tax exemptions, the project
was not entitled to such exemptions, such exemptions were in excess of the amounts
authorized by the Agency; and/or such exemptions were for property or services not
authorized by the Agency (“Local Sales Tax Benefit Violation”);
(2)
Deficit”);

the Company fails to maintain 75% of its Employment Commitment (“Job

(3)
Failure”); or

the Company fails to meet its Reporting Commitment (“Reporting

(4)
there otherwise occurs any event of default under any Basic Document, as
that term is defined in the Lease Agreement, (each, an “Event of Default”) or a material
violation of the terms and conditions of any Basic Document (a “Material Violation”).
The Agency shall evaluate, annually as of December 31, or at any time information is
brought to the Agency’s attention, whether a Local Sales Tax Benefit Violation, Job Deficit,
Reporting Failure, Event of Default or Material Violation (each a “Noncompliance Event”) has
occurred. Notwithstanding the foregoing, the Agency may determine whether an Event of
Default has occurred pursuant to any Basic Document in accordance with the terms of the Basic
Document.
At the time of any Noncompliance Event, the Agency shall determine by resolution
whether to exercise its right to suspend, discontinue, recapture or terminate all or any portion of
the Financial Assistance, and shall consider the following criteria in determining whether to
proceed to suspend, discontinue, recapture or terminate all or any portion of the Financial
Assistance:


Whether the Company has proceeded in good faith.
8
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Whether the Project has not performed as required due to economic issues,
changes in market conditions or adverse events beyond the control of the
Company.



Whether the enforcement by the Agency of its right to suspend, discontinue,
recapture or terminate all or any portion of the Financial Assistance would
create a more adverse situation for the Company, such as the Company going
out of business or declaring bankruptcy, which would not occur if the
Agency’s rights were not exercised.



Whether the enforcement by the Agency of its right to suspend, discontinue,
recapture or terminate all or any portion of the Financial Assistance would
create an adverse situation for the residents of the County of Onondaga.



The assessment prepared in accordance with the Agency’s Annual
Assessment Policy.



The potential future benefit of the operation of the Project Facility to the
community.



Such other criteria as the Agency shall determine is a relevant factor in
connection with any decision regarding the exercise of its right to suspend,
discontinue, recapture or terminate all or any portion of the Financial
Assistance.

The Agency shall document its evaluation of the above criteria in writing and, based
upon its evaluation, the Agency shall determine whether to suspend, discontinue, recapture or
terminate all or any portion of the Financial Assistance (the “Determination”). The
Determination shall provide terms, if any, by which the Company may remedy any
Noncompliance Event upon which the Determination was based. The Company must submit
written documentation to the Agency of compliance with all terms and conditions of the
Determination in order for the Agency to consider whether to resume Financial Assistance to the
Company (which will be at the Agency’s sole discretion).
(d)
If a State-Mandated Recapture Event occurs or the Agency makes a
Determination, the Company agrees and covenants that it will: (i) cooperate with the Agency in
its efforts to recover or recapture any or all Financial Assistance obtained by the Company; and
(ii) promptly pay over any or all such amounts to the Agency that the Agency demands in
connection therewith. Upon receipt of such amounts, the Agency shall then redistribute such
amounts to the State and/or appropriate affected tax jurisdictions, unless agreed to otherwise by
any local taxing jurisdiction. The Company further understands and agrees that in the event that
the Company fails to pay over such amounts to the Agency, the State Tax Commissioner may
assess and determine the State sales and use tax due from the Company, together with any
relevant penalties and interest due on such amounts.
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(e)
In the event (x) the Project Facility is sold or closed, or the occurrence of a
Noncompliance Event and (y) the Agency determines by resolution that no substantial future
economic benefit is likely to accrue to the community, then the value of the Financial Assistance
extended to the Company by the Agency shall be subject to recapture as described below in this
paragraph (e).
(1)
The recapture payment required to be paid by the Company to the Agency
shall be equal to the (x) sum of (1) the value of the Mortgage Recording Tax Exemption,
if any, granted to the Company, and (2) the amount of sales and use tax that would have
been paid if sales and use tax exemption had not been granted; (y) multiplied by the
Applicable Percentage as set forth in subparagraph (2) of this paragraph (e).
(2)

Time from Completion Date

Tax Saving

1 Year

80%

2 Years

60%

3 Years

40%

4 Years

20%

5 Years

10%

ARTICLE VII
MISCELLANEOUS PROVISIONS
Section 7.01. Hold Harmless Provisions.
(a)
The Company hereby releases the Agency and its members, officers, agents (other
than the Company) and employees from, agree that the Agency and its members, officers, agents
(other than the Company) and employees shall not be liable for and agree to indemnify, defend
and hold the Agency and its members, officers, agents (other than the Company) and employees
harmless from and against any and all claims, causes of action, judgments, liabilities, damages,
losses, costs and expenses arising as a result of the Agency’s undertaking the Project, including,
but not limited to, (1) liability for loss or damage to property or bodily injury to or death of any
and all persons that may be occasioned, directly or indirectly, by any cause whatsoever
pertaining to the Project Facility or arising by reason of or in connection with the occupation or
the use thereof or the presence of any person or property on, in or about the Project Facility, (2)
liability arising from or expense incurred by the Agency’s acquiring, constructing, equipping,
installing, owning, leasing or selling the Project Facility, including, without limiting the
generality of the foregoing, any sales or use taxes which may be payable with respect to goods
supplied or services rendered with respect to the Project Facility, all liabilities or claims arising
as a result of the Agency’s obligations under this Project Agreement or the enforcement of or
defense of validity of any provision of this Project Agreement, (3) all claims arising from the
exercise by the Company of the authority conferred on it pursuant to Sections 4.02 and 4.03
hereof, and (4) all causes of action and reasonable attorneys’ fees and other expenses incurred in
connection with any suits or actions which may arise as a result of any of the foregoing; provided
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that any such claims, causes of action, judgments, liabilities, damages, losses, costs or expenses
of the Agency are not incurred or do not result from the gross negligence or intentional
wrongdoing of the Agency or any of its members, officers, agents (other than the Company) or
employees. The foregoing indemnities shall apply notwithstanding the fault or negligence in part
of the Agency or any of its officers, members, agents (other than the Company) or employees
and notwithstanding the breach of any statutory obligation or any rule of comparative or
apportioned liability.
(b)
In the event of any claim against the Agency or its members, officers, agents
(other than the Company) or employees by any employee of the Company or any contractor of
the Company or anyone directly or indirectly employed by any of them or anyone for whose acts
any of them may be liable, the obligations of the Company hereunder shall not be limited in any
way by any limitation on the amount or type of damages, compensation or benefits payable by or
for the Company or such contractor under workers’ compensation laws, disability benefits laws
or other employee benefit laws.
(c)
To effectuate the provisions of this Section 7.01, the Company agrees to provide
for and insure, in the liability policies required by Section 7.02 of this Project Agreement, its
liabilities assumed pursuant to this Section 7.01.
(d)
Notwithstanding any other provisions of this Project Agreement, the obligations
of the Company pursuant to this Section 7.01 shall remain in full force and effect after the
termination of this Project Agreement until the expiration of the period stated in the applicable
statute of limitations during which a claim, cause of action or prosecution relating to the matters
herein described may be brought and the payment in full or the satisfaction of such claim, cause
of action or prosecution and the payment of all expenses, charges and costs incurred by the
Agency, or its officers, members, agents (other than the Company) or employees, relating
thereto.
Section 7.02. Insurance Required.
(a)
Agreement.

The Company agrees that it shall maintain all insurance required under the Lease

(b)
The Company agrees that it shall cause their general contractor for the Project to
maintain, effective as of the date hereof and until the construction of the Project Facility is
complete, insurance with respect to the Project Facility against such risks and for such amounts
as are customarily insured against by businesses of like size and type, paying, as the same
become due and payable, all premiums with respect thereto, with the Agency named on each
such policy as an additional insured.
Section 7.03. Survival. All warranties, representations, and covenants made by the Company
herein shall be deemed to have been relied upon by the Agency and shall survive the delivery of
this Project Agreement to the Agency regardless of any investigation made by the Agency.
Section 7.04. Notices. All notices, certificates and other communications under this Project
Agreement shall be in writing and shall be deemed given when delivered personally or when sent
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by certified mail, postage prepaid, return receipt requested, or by overnight delivery service,
addressed as follows:
If to the Agency:

Onondaga County Industrial Development Agency
333 West Washington Street, Suite 130
Syracuse, New York 13202
Attention: Executive Director

With a copy to:

Barclay Damon LLP
Barclay Damon Tower
125 East Jefferson Street
Syracuse, New York 13202
Attention: Jeffrey W. Davis, Esq.

If to the Company:

Southworth-Milton, Inc. d/b/a Milton Cat
100 Quarry Drive
Milford, Massachusetts 01757
Attention: President

With a copy to:

Harris Beach, PLLC
677 Broadway, Suite 1101
Albany, New York 12207
Attention: Jeremy H. Speich, Esq.

or at such other address as any party may from time to time furnish to the other party by notice
given in accordance with the provisions of this Section. All notices shall be deemed given when
received or delivery of same is refused by the recipient or personally delivered in the manner
provided in this Section.
Section 7.05. Amendments. No amendment, change, modification, alteration or termination of
this Project Agreement shall be made except in writing upon the written consent of the Company
and the Agency.
Section 7.06. Severability. The invalidity or unenforceability of any one or more phrases,
sentences, clauses or sections in this Project Agreement or the application thereof shall not affect
the validity or enforceability of the remaining portions of this Project Agreement or any part
thereof.
Section 7.07. Counterparts. This Project Agreement may be executed in any number of
counterparts each of which shall be deemed an original but which together shall constitute a
single instrument.
Section 7.08. Governing Law. This Project Agreement shall be governed by, and all matters in
connection herewith shall be construed and enforced in accordance with, the laws of the State
applicable to agreements executed and to be wholly performed therein and the parties hereto
hereby agree to submit to the personal jurisdiction of the federal or state courts located in
Onondaga County, New York.
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Section 7.09. Term. Except as specifically provided otherwise, the term of this Project
Agreement shall be the longer of: (1) the term of the Lease Agreement; or (2) five years
following the Project’s Completion Date. The Project will remain “active” for purposes of
Section 874(12) of General Municipal Law and the Agency’s Annual Assessment Policy during
the term of this Project Agreement.
Section 7.10. Joint and Several Liability. In the event that this Agreement is executed by more
than one party as Indemnitor, the liability of such parties is joint and several. A separate action
or actions may be brought and prosecuted against the Company, whether or not an action is
brought against any other person or whether or not any other person is joined in such action or
actions.
Section 7.11. Section Headings. The headings of the several Sections in this Project Agreement
have been prepared for convenience of reference only and shall not control, affect the meaning of
or be taken as an interpretation of any provision of this Project Agreement.
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EXHIBIT B
Form of Sub-Agent Appointment Agreement
THIS SUB-AGENT APPOINTMENT AGREEMENT (the “Agreement”), dated as of
____________, 20__, is by and between SOUTHWORTH-MILTON, INC. D/B/A MILTON
CAT, a corporation organized and existing under the laws of the State of New Hampshire and
authorized to do business in the State of New York, having an office for the transaction of
business at 100 Quarry Drive, Milford, Massachusetts 01757 (the “Company”), and [NAME OF
SUB-AGENT], a _______________ of the State of New York, having an office for the
transaction of business at ___________________ (the “Sub-Agent”).
W I T N E S S E T H:
WHEREAS, the Onondaga County Industrial Development Agency (the “Agency”) was
created by Chapter 435 of the Laws of 1970 of the State of New York (the “State”) and Chapter
676 of the Laws of 1975 of the State, as amended pursuant to Title 1 of Article 18-A of the
General Municipal Law of the State (collectively, the “Act”) as a body corporate and politic and
as a public benefit corporation of the State; and
WHEREAS, by resolutions duly adopted by the members of the Agency on January 12,
2021 and February 9, 2021 (the “Approving Resolution”), the Agency authorized the Company
to act as its agent for the purposes of undertaking a project for the benefit of the Company (the
“Project”) consisting of: (A)(1) the acquisition of a leasehold interest in approximately 19.74
acres of land located at 7285 and 7309 Eastman Road (tax map nos. 055.-03-01 and 055.-03-02)
in the Town of Cicero, Onondaga County, New York (collectively, the “Land”); (2) the
construction of an approximately 75,000-85,000 square foot building (the “Facility”); and (3) the
acquisition and installation therein and thereon of related fixtures, machinery, equipment and
other tangible personal property (collectively, the “Equipment”) (the Land, the Facility and the
Equipment being collectively referred to as the “Project Facility”) all of the foregoing Project
Facility to constitute a facility providing heavy equipment and power systems for the
construction and business communities and a corporate headquarters; (B) the granting of certain
“financial assistance” (within the meaning of Section 854(14) of the Act) with respect to the
foregoing, including potential exemptions from certain sales and use taxes, real estate transfer
taxes and mortgage recording taxes (subject to certain statutory limitations) (the “Financial
Assistance”); and (C) the lease (with an obligation to purchase) or sale of the Project Facility to
the Company or such other person as may be designated by the Company and agreed upon by the
Agency; and
WHEREAS, the Company will sublease a portion of the Project Facility to SITECH
Northeast, a Company related to the Company, which will use the space in connection with its
business of selling and supporting the technology and automation of the Company’s earthmoving
business; and
WHEREAS, by the Approving Resolution, the Agency delegated to the Company the
authority to appoint sub-agents subject to the execution of a project agreement by and between
the Company and the Agency and compliance with the terms set forth therein; and
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WHEREAS, the Company and the Agency entered into a Project Agreement by and
between the Company and the Agency dated as of June 1, 2021 (the “Project Agreement”);
NOW, THEREFORE, the parties hereto hereby agree as follows:
1.
The Company hereby appoints the Sub-Agent as an agent of the Agency for the
purpose of assisting the Company and the Agency in the completion of the Project and
benefitting from the State and local sales and use tax exemption relative to expenditures made in
furtherance thereof. The Sub-Agent is only an agent of the Agency for the aforementioned
purposes. The Sub-Agent hereby agrees to limit its activities as agent for the Agency under the
authority of this Agreement to acts reasonably related to the completion of the Project Facility.
2.

The Sub-Agent covenants, agrees and acknowledges:

a.
To make all records and information regarding State and local sales and
use tax exemption benefits claimed by it in connection with the Project available to the Company
and the Agency upon request. The Sub-Agent agrees to comply with all procedures and policies
established by the State Department of Taxation and Finance, or any similar entity, regarding the
documenting or reporting of any State and local sales and use tax exemption benefits, including
providing to the Company all information of the Sub-Agent necessary for the Company to
complete the State Department of Taxation and Finance’s “Annual Report of Sales and Use Tax
Exemptions” (Form ST-340).
b.
To be bound by and comply with the terms and conditions of Section
875(3) of the Act as if such section were fully set forth herein. Without limiting the scope of the
foregoing, the Sub-Agent acknowledges that pursuant to Section 875(3) of the Act, the Agency
shall recover, recapture, receive or otherwise obtain from the Sub-Agent the portion of the
Financial Assistance (the “Recapture Amount”) consisting of: (1) (a) that portion of the State
sales and use tax exemption claimed by the Sub-Agent to which the Sub-Agent was not entitled,
which is in excess of the amount of the State sales and use tax exemption authorized by the
Agency or which is for property or services not authorized by the Agency; or (b) the full amount
of such State sales and use tax exemption claimed by the Sub-Agent, if the Sub-Agent fails to
comply with a material term or condition regarding the use of the property or services as
represented to the Agency in the application to the Agency in regard to the Project or otherwise;
and (2) any interest or penalties thereon imposed by the Agency or by operation of law or by
judicial order or otherwise.
c.
That the failure of the Sub-Agent to promptly pay such Recapture Amount
to the Agency will be grounds for the State Commissioner of Taxation and Finance to collect
sales and use taxes from the Sub-Agent under Article 28 of the Tax Law, together with interest
and penalties. In addition to the foregoing, the Sub-Agent acknowledges and agrees that for
purposes of exemption from State sales and use taxation, “sales and use taxation” shall mean
sales and compensating use taxes and fees imposed by article twenty-eight or twenty-eight-A of
the Tax Law but excluding such taxes imposed in a city by section eleven hundred seven or
eleven hundred eight of such article twenty-eight.
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d.
That all purchases made by the Sub-Agent in connection with the Project
shall be made using “IDA Agent or Project Operator Exempt Purchase Certificate” (Form
ST-123, a copy of which is attached hereto as Exhibit A), and it shall be the responsibility of the
Sub-Agent (and not the Agency) to complete Form ST-123. The Sub-Agent acknowledges and
agrees that it shall identify the Project on each bill and invoice for such purchases and further
indicate on such bills or invoices that the Sub-Agent is making purchases of tangible personal
property or services for use in the Project as agent of the Agency. For purposes of indicating
who the purchaser is, the Sub-Agent acknowledges and agrees that the bill of invoice should
state, “I, [NAME OF SUB-AGENT], certify that I am a duly appointed agent of the Onondaga
County Industrial Development Agency and that I am purchasing the tangible personal property
or services for use in the following IDA project and that such purchases qualify as exempt from
sales and use taxes under my Sub-Agent Appointment Agreement.” The Sub-Agent further
acknowledges and agrees that the following information shall be used by the Sub-Agent to
identify the Project on each bill and invoice: Southworth-Milton, Inc. Project; 7285 and 7309
Eastman Road (tax map nos. 055.-03-01 and 055.-03-02) in the Town of Cicero, Onondaga
County, New York; IDA Project No.: 3101-20-22B.
e.
That the Sub-Agent shall indemnify and hold the Agency harmless from
all losses, expenses, claims, damages and liabilities arising out of or based on labor, services,
materials and supplies, including equipment, ordered or used in connection with the Project
Facility (including any expenses incurred by the Agency in defending any claims, suits or actions
which may arise as a result of any of the foregoing), for such claims or liabilities that arise as a
result of the Sub-Agent acting as agent for the Agency pursuant to this Agreement or otherwise.
The Sub-Agent shall indemnify and hold the Agency, its members, officers,
employees and agents and anyone for whose acts or omissions the Agency or any one of them
may be liable, harmless from all claims and liabilities for loss or damage to property or any
injury to or death of any person that may be occasioned subsequent to the date hereof by any
cause whatsoever in relation only to Sub-Agent’s work on or for the Project Facility, including
any expenses incurred by the Agency in defending any claims, suits or actions which may arise
as a result of the foregoing.
The foregoing defenses and indemnities shall survive expiration or termination of
this Agreement and shall apply whether or not the claim, liability, cause of action or expense is
caused or alleged to be caused, in whole or in part, by the activities, acts, fault or negligence of
the Agency, its members, officers, employees and agents, anyone under the direction and control
of any of them, or anyone for whose acts or omissions the Agency or any of them may be liable,
and whether or not based upon the breach of a statutory duty or obligation or any theory or rule
of comparative or apportioned liability, subject only to any specific prohibition relating to the
scope of indemnities imposed by statutory law.
f.
That as agent for the Agency or otherwise, the Sub-Agent will comply at
the Sub-Agent’s sole cost and expense with all the requirements of all federal, state and local
laws, rules and regulations of whatever kind and howsoever denominated applicable to the SubAgent with respect to the Project Facility.

B-3
22265207.2

g.
That Section 875(7) of the Act requires the Agency to post on its website
all resolutions and agreements relating to the Sub-Agent’s appointment as an agent of the
Agency or otherwise related to the Project, including this Agreement, and that Public Officers
Law Article 6 declares that all records in the possession of the Agency (with certain limited
exceptions) are open to public inspection and copying. If the Sub-Agent feels that there is
information about the Sub-Agent in the Agency’s possession which are in the nature of trade
secrets or information, the nature of which is such that if disclosed to the public or otherwise
widely disseminated would cause substantial injury to the Sub-Agent’s competitive position, the
Sub-Agent must identify such elements in writing, supply same to the Agency prior to or
contemporaneously with the execution hereof and request that such elements be kept confidential
in accordance with Public Officers Law Article 6. Failure to do so will result in the posting by
the Agency of all information in accordance with Section 875 of the Act.
h.
That the Sub-Agent must timely provide the Company with the necessary
information to permit the Company, pursuant to General Municipal Law §874(8), to timely file
an Annual Statement with the New York State Department of Taxation and Finance on “Annual
Report of Sales and Use Tax Exemptions” (Form ST-340) regarding the value of sales and use
tax exemptions the Additional Agent claimed pursuant to the agency conferred on it by the
Company with respect to this Project on an annual basis.
i.

That the failure to comply with the foregoing will result in the loss of the

exemption.
j.
That if the Sub-Agent is the general contractor for the Project, then at all
times following the execution of this Agreement, and during the term thereof, the Sub-Agent
shall maintain or cause to be maintained the following insurance policies with an insurance
company licensed in the State that has an A.M. Best rating of not less than A-:
(i)
Insurance against loss or damage by fire, lightning, and other
casualties customarily insured against (with a uniform standard extended coverage
endorsement), such insurance to be in an amount not less than the full replacement value
of the completed Project Facility, exclusive of footings and foundations, as determined by
a recognized appraiser or insurer selected by the general contractor.
(ii)
Workers’ compensation insurance, disability benefits’ insurance,
and each other form of insurance which the general contractor is required by law to
provide covering loss resulting from injury, sickness, disability, or death of employees of
the general contractor who are located at or assigned to the Project Facility;
(iii) A policy of commercial general liability insurance with a limit of
liability of not less than $1,000,000 per occurrence on an “occurrence” basis and
$2,000,000 in the aggregate for bodily injury, including death, and property damage,
including but not limited to, contractual liability under this Agency Lease and personal
injury, with blanket excess liability coverage in an amount not less than $2,000,000,
covering the Project Facility and Equipment and the Company’s and the Agency’s use or
occupancy thereof against all claims on account of bodily injury or death and property
damage occurring upon, in or about the Project Facility or in connection with the
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ownership, maintenance, use and/or occupancy of the Project Facility and all appurtenant
areas.
In addition, all insurance required by this section shall be with insurance
companies of recognized financial standing selected by the general contractor and licensed to
write such insurance in the State. Such insurance may be written with deductible amounts
comparable to those on similar policies carried by other Persons engaged in businesses similar in
size, character, and other respects to those in which the general contractor is engaged. All
policies evidencing such insurance except the Workers’ Compensation policy shall name the
general contractor as insured and the Agency as an additional insured, as its interests may
appear, and shall provide that such coverage with respect to the Agency be primary and noncontributory with any insurance secured by the Agency and require at least thirty (30) days’ prior
written notice to the Agency of cancellation, reduction in policy limits, or material change in
coverage thereof.
Prior to the effective date of this Agreement, the general contractor shall deliver
to the Agency, satisfactory to the Agency in form and substance: (i) certificates evidencing all
insurance required hereby; (ii) the additional insured endorsement(s) applicable to the Agency;
(iii) the final insurance binder addressed to the general contractor covering the Project Facility;
and (iv) evidence that the insurance so required is on a primary and non-contributory basis. In
addition, the general contractor shall provide, if so requested by the Agency, a final and complete
copy of each insurance policy within thirty (30) days of the execution of this Agreement.
The general contractor shall deliver or cause to be delivered to the Agency on or
before the first business day of each January thereafter each of the items set forth in the
immediately preceding paragraphs, dated not earlier than the immediately preceding month,
reciting that there is in full force and effect, with a term covering at least the next succeeding
calendar year, insurance in the amounts and of the types required hereby for so long as the
general contractor is performing, supervising or causing work to be done on or at the Project
Facility. The general contractor shall furnish to the Agency evidence that the policy has been
renewed or replaced or is no longer required by this Agreement in each such year.
k.
That every controversy, dispute or claim arising out of or relating to this
Agreement shall be governed by the laws of the State, without regard to its conflicts-of-laws
provisions that if applied might require the application of the laws of another jurisdiction; and
that the Sub-Agent irrevocably and expressly submits to the exclusive personal jurisdiction of the
Supreme Court of the State and the United States District Court for the Northern District of New
York, to the exclusion of all other courts, for the purposes of litigating every controversy, dispute
or claim arising out of or relating to this Agreement.
3.
Failure of the Sub-Agent to comply with any of the provisions of this Agreement
shall result in the immediate nullification of the appointment of the Sub-Agent and the
immediate termination of this Agreement and may result in the loss of the Sub-Agent’s, the
Company’s State and local sales and use tax exemption with respect to the Project at the sole
discretion of the Agency. In addition, such failure may result in the recapture of the State and
local sales and use taxes avoided.
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4.
The Company acknowledges that the assumption of certain obligations by the
Sub-Agent in accordance with this Agreement does not relieve the Company of its obligations
under any provisions of the Approving Resolution, the Lease Agreement by and between the
Company and the Agency dated as of June 1, 2021, the Project Agreement or of any other
agreement entered into by the Company in connection with the Project.
5.
The Company and the Sub-Agent agree that the Agency is a third-party
beneficiary of this Agreement.
6.
This Agreement shall be in effect until the earlier of: (i) the completion of the
work on the Project by the Sub-Agent; or (ii) the Sub-Agent’s loss of status as an agent of the
Agency as set forth herein. Notwithstanding the foregoing, the provisions of Sections 2(b), 2(c)
and 2(e) shall survive the termination of this Agreement.
[NO FURTHER TEXT ON THIS PAGE]
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IN WITNESS WHEREOF, the Company and the Sub-Agent have caused this Agreement
to be executed in their respective names by their respective duty authorized officers, all as of the
day and year first above written.
SOUTHWORTH-MILTON, INC.

By:
Name:
Title:

[NAME OF SUB-AGENT]

By:
Name:
Title:

B-7
22265207.2

Exhibit A to Sub-Agent Appointment Agreement
Form ST-123
(see attached)
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EXHIBIT C
Form ST-123
(see attached)
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EXHIBIT D
Form of Annual Reporting Questionnaire
Onondaga County Industrial Development Agency
Annual Survey of Companies
January 2021
Overview: As an agent of the Onondaga County Industrial Development Agency,
________________ is required annually to document for the term of its contractual agreement
with the Issuer: its employment levels, insurance coverage, payment of taxes and fees, and in
some instances amount of indebtedness. To fulfill your compliance requirements, please:
1. Complete the employment and if applicable to your project, the indebtedness ,
sales tax and mortgage recording tax sections of the document;
2. Attach the required supporting documentation;
3. Sign and certify the document; and
4. Return to the Issuer no later than February 28, 2022
Failure to comply with this request may result in an action by the Issuer to terminate or
recapture the benefits granted to you. As noted in the Issuer agreement, the Issuer reserves the
right to verify any information provided in this document, including an onsite inspection of
the project facility or its supporting records throughout the life of the project agreement

I.

Contact Information – please update any of the following information.

File Number:
Project Name:
Responsible Company Officer:
Officer Title:
Officer Phone:
Officer Fax:
Officer Email:
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II.
Employment Section – Please report the number and average hourly wage rate of all
full-time equivalent (FTE) employees working at the project location, including the employees
of any tenants or subtenants. Also, please report the number of construction employees working
on the project if applicable. The Issuer definition of the term “full-time equivalent employee” is
located on the last page of this document.
Number of FTE jobs as of December 31, ____
Average Wage of Full-time Employee
Number of FTE construction jobs created
between January 1, ____– December 31, ____

II.
Outstanding Indebtedness – Please report the information for any Issuer authorized
bonds and notes issued, outstanding or retired during the period beginning January 1, ____ and
ending December 31, ____.
Current Interest Rate:
Outstanding Balance as of Dec. 31,
____:

Principle payments during the period
Jan. 1, ____ through Dec. 31, ____:
Outstanding Balance as of Dec. 31, ____:
Final Maturity Date of the Issue:
Were the bonds or notes retired during the
reporting period of Jan. 1, ____ through
Yes 

Dec. 31, ____

No 

III.
Sales Tax Exemption – Please report amount of New York State sales and use tax
exemption accrued by the project during the period of January 1, ____ through December 31,
____. This information should agree with that reported on your ____ NYS Tax Form ST340.
$
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V.
Mortgage Recording Tax Exemption - Please report amount of mortgage recording tax
exemption accrued by project during period Jan. 1, ____ and ending Dec. 31, ____.
$

VI.

Required Attachments – Please attach copies of the following documents.

 NYS-45-MN Quarterly Combined Withholding, Wage Reporting and Unemployment
Insurance Form, filed for the quarter ending Dec. 31, ____.
 For companies that have made sales tax exempt purchases utilizing the sale tax exempt
certificate provided to it by the Onondaga County Industrial Development Agency, a
copy of NYS ST-340 Annual Statement to NYS Department of Tax and Finance of the
value of all sales and use tax exemptions claimed by the Company under the authority
granted by the Issuer.

VII. Certification: The undersigned hereby certifies the Company has complied with all
provisions of its agreement with the Issuer and that the information provided to the Issuer in this
annual survey is accurate and correct.

Signed

Date

Name (Printed)

Title

Phone
D-3
22265207.2

